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Cl ai mant appealed this Court’s Decision and Order on Renmand
Denyi ng Benefits issued April 14, 1999 on a claimfiled pursuant to
the provisions of Title IV of the Federal Coal Mne Health and
Saf ety Act of 1969, as anended, 30 U. . S.C. 8901, et seq. (the Act).!?
This case involves a duplicate claimfor benefits pursuant to 20
C.F.R 8 725.309(d)(2000). The Benefits Review Board affirnmed in
part, vacated in part and remanded the case for further
consi deration consistent with the Board's Deci si on and Order issued
April 13, 2001.

The Departnment of Labor has anended the regulations
i npl enenting the Federal Coal Mne Health and Safety Act of 1969,
as anended. These regul ati ons becane effective on January 19,
2001, and are codified at 20 CF. R Parts 718, 722, 725 and 726.
Al citations to the regulations, unless otherwi se noted, refer to
t he anended regulations. Were a citation to the regulations is
foll owed by “(2000),” the reference is to the old regul ations.



In this Court’s Decision and Order issued April 14, 1999 |
found that the evidence devel oped since the denial of clainmant’s
prior claim established that claimant suffers from a totally
di sabling respiratory or pul nonary i npai rnment and t hus denonstrates
a material change in conditions as was required by 20 CF.R 8
725.309(d) (2000). However, | found that the entire record did not
establish the existence of either sinple or conplicated
pneunopconi 0si s pur suant to 20 CF.R 88§ 718. 202(a),
718.304(a), (c)(2000). Consequently, this Court denied benefits.

The Board affirnmed this Court’s finding that «clainmant
established total disability and attendant finding that a materi al
change in conditions was established pursuant to Section
725.309(d) (2000). The Board noted this Court properly accorded
greater weight to the opinions of Drs. Rasnmussen, Fino and Dani el
that claimant is disabled by his noderate |ung inpairnent, because
| found that they had nore accurate know edge of the physica
efforts required by claimant’s usual coal mne enpl oynent.

The x-ray evidence consisted of eighty-nine readings of
fourteen chest x-rays taken over a seventeen year period. O these
readi ngs, twenty-five were classified as positive for the exi stence
of pneunobconiosis and forty-nine were classified as negative. O
the twenty-five positive classifications, twenty-four bore
notations indicating the presence of Category A or Category Bl arge
opacities. Upon weighing and considering all the x-ray evidence,
this Court found the x-ray evidence did not establish the existence
of either sinple or conplicated pneunoconiosis, but rather,
denonstrated the presence of abnornalities consistent with old
t uber cul osi s. The Board noted, this Court did not ignore the
readings of a May 13, 1994 CT scan but noted those readi ngs and
considered themin conjunction with discussing the physicians x-
ray readi ngs and nedi cal opinions. The Board concluded that this
Court perm ssibly weighed the x-ray readings and found that the
wei ght of the readings did not establish the existence of either
sinple or conplicated pneunoconiosis. The Board also stated
subst anti al evidence supports this Court’s finding. Therefore, the
Board affirmed this Court’s finding pursuant to Section
718.202(a) (1), (3).

This Court additionally found the weight of the nedical
opi ni on evi dence di d not establish the exi stence of pneunobconi osi s.
Cl ai mant contended and the Board agreed that this Court did not
clearly apply the | egal definition of pneunoconiosis in making this
findi ng. As it was not clear that this Court also addressed
whet her claimant’s obstructive I ung di sease constitutes
pneunoconi osi s under the Act, the Board vacated nmy findi ng pursuant
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to Section 718.202(a)(4)(2000) and remanded the case for ne to
determ ne whether all of the relevant evidence establishes the
exi stence of pneunoconiosis as defined in the Act.

| SSUES
Thus, the issues renmanded for determ nation are

1. Whet her the evidence is sufficient to establish that
claimant suffers from pneunoconiosis as defined in the Act and
regulations. 20 C.F.R 8718.202(a), 30 USCA 8§ 923(b).

2. Whet her the evidence is sufficient to establish that
claimant is totally disabled, due at least in part to
pneunoconi osis as defined in the Act. 20 CF.R 8 718.204(c), 20
C.F.R § 718.204(b) (2000).

3. VWhether the evidence is sufficient to establish
entitlenment to benefits under the Act.

APPLI CABLE LAW AND REGULATI ONS

Claimant filed his duplicate claimon July 27, 1993 which is
governed by Part 718 of the regulations. The anendnents to Part
718 becane effective on January 19, 2001 and are applicable to this
case.

The anmended regulations provide specific definition of
“clinical pneunoconi osis” as distinguished fromstatutory or “l egal
pneunoconiosis.” 20 CF.R § 718.201(a)(1)(2). The Act defines
pneunoconiosis as “a chronic dust disease of the lung and its
sequel ae, including respiratory and pul nonary i npairnments, arising
out of coal mne enploynent.” 30 U. S.C. § 902(b). A respiratory
inpairment arises out of coal mne enmploynent if it is
“significantly related to or substantially aggravated by, dust
exposure in coal mne enploynment.” 20 C.F.R § 718.201(b). See
Barber v. Director, OACP, 43 F3d 899, 900 (4" Gr. 1995).

The amended regul ations provide this definition:
(a)(2) Legal Pneunoconi osis

“Legal Pneunoconi osis” includes any chronic |ung di sease
or inpairnment and its sequel ae arising out of coal m ne
enpl oynment. This definitionincludes, but isnot limted
to, any chronic restrictive or obstructive pulnonary
di sease arising out of coal mne enploynent. 20 CF.R
§ 718.201(a)(2).



The case law of the United States Court of Appeals for the
Fourth Grcuit is applicable in this case.

MEDI CAL OPI NI ON EVI DENCE
Proof of Legal Pneunobconiosis - Section 718.202(a)(4)

Pursuant to Section 718.202(a)(4) the regulations provide a
met hod for determ ning the existence of “legal pneunoconiosis”,
stating:

(4) A determnation of the existence of pneunobconi0osis
may al so be made i f a physi ci an, exercising sound nedi cal
j udgnment, notw thstanding a negative X-ray, finds that
the mner suffers or suffered from pneunbconiosis as
defined in 8718.201. Any such finding shall be based on
obj ective nedical evidence such as bl ood-gas studies,
el ectrocardi ograns, pul nonary function studi es, physi cal
performance tests, physical exam nation, and nedi cal and
work histories. Such a finding shall be supported by a
reasoned nedi cal opinion.

The record contains reports and/or depositions of nine
physi ci ans who have addressed the i ssue of whether M. Cine’s coal
m ne dust exposure contributed to his chronic obstructive pul nonary
di sease (COPD). The Benefits Revi ew Board had not ed:

Here, in addition to diagnosing sinple and conplicated
coal workers’ pneunobconi osis, Drs. Zal di var and Rasnussen
di agnosed chroni c obstructive pul nonary di sease, due in
part to coal dust exposure. Caimant's Exhibits 7, 11.
Dr. Rasmussen cited several nedical studies which he
stated establish that coal mne dust exposure causes
clinically significant obstruction. Caimant’s Exhibits
8, 13, 14. By contrast Drs. Crisalli, Mrgan, Fino, Renn,
Loudon, Stewart, and Daniel concluded that claimnt’s
obstructive disease is due to his prior cigarette snoking
habit. Director’'s Exhibits 13, 52A, 59; Enployer's
Exhibits 1,2, 5-9, 11. Dr. Fino criticized the nedica
studies relied upon by Dr. Rasmussen. Enpl oyer 's Exhi bit
9 at 30-33. Board Decision and Order at 8.

The Board further stated that while this Court’s analysis “was
proper as far as it went”, citing Island Creek Coal Co. v. Conpton,
211 F3d 203 (4 CGr. 2000), “it is not clear that the
admnistrative law judge also addressed whether claimant’s
obstructive | ung di sease constitutes pneunoconi osi s under the Act.
See 20 C.F.R § 718.201(a)(1),(2).
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Sufficiency of Medical Opinion Evidence To Establish Legal
Pneunoconi osi s under Section 718.202(a)(4).

Cl ai mant i ntroduced his argunent by stating “The preponderance
of the medi cal evidence which is credible and consistent with the
Act and regul ati ons establishes the claimant’s dust exposure in his
coal mne enploynment significantly contributed to his chronic
obstructive pul nonary disease.” Caimant’s Brief at 14. d ai nant
contends the nost probative opinions on the 1issue of the
relationship of the claimant’s coal mne dust exposure to his
obstructive lung di sease are those witten by Dr. Zaldivar and Dr.
Rasnussen.

Enmpl oyer contends “the preponderance of the nedical opinion

evidence establishes the clainmant does not have | egal
pneunoconi osis. Rather, his obstructive inpairnment resulted from
his long history of cigarette snoking.” Enployer notes clai mant

testified he snoked a pack to a pack and a half a day for about 32
years, from 1942 to approximtely 1972. Enpl oyer’s Brief at 7.
Enpl oyer gives greatest weight to exam ning physicians Drs. Renn
and Crisalli whose opinions are wholly supported by the consulting
physi ci ans Drs. Fino, Stewart and Loudon. Enployer’s Brief at 7-9.

kkhkkk k*kh*kk *kh*kk *kh*k%

As noted earlier in this decision, the physicians all agree
that claimant suffers from an obstructive lung inpairnment but do
not agree as to the cause or severity of this disease. In various
degrees, the opinions of Drs. Villaneuva, G een, Zal di var and
Rasnussen serve to favor finding claimant’s chronic obstructive
pul monary di sease is attributable at least in part to his coal dust
exposure. Wereas, Drs. Crisalli, Mrgan, Fino, Renn, Loudon,
Stewart and Daniel ultimtely concluded that M. dine's
obstructive disease is attributable to and resulted fromhis prior
cigarette snoking habit.

The statute governing evidence required to establish a claim
for black lung benefits states that “in determning the validity of
clainms...all relevant evidence shall be considered.” 30 USCA 8§
923(b). Accordingly on remand of this case this court must weigh
the x-ray evidence with the physicians’ opinions to determ ne
whet her M. Cine has established the existence of pneunopconi osis
by a preponderance of all of the evidence.

The United States Court of Appeals for the Fourth Crcuit
noted in deciding Island Creek Coal Co. v. Conpton, 211 F.3d 203,
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211 (4'" Cir. 2000) that it is the province of the Adm nistrative
Law Judge to eval uate the physicians’ opinions.

“IAls trier of fact, the Adm nistrative Law Judge i s not
bound to accept the opinion or theory of any nedica
expert. Underwood v. Elkay Mning Inc., 105 F3d 946, 949
(4th Gr. 1997). The Administrative Law Judge nust
exam ne the reasoning enployed in a nmedical opinion in
Iight of the objective material supporting that opinion,
and al so nust take into account any contrary test results
or di agnoses. See Director, OANCP v. Rowe, 710 F.2d 251,
255 (6" Gir. 1983).” Id. at 211

Dr. Villaneuva exam ned the claimant on July 2, 1980. DX 19.
Dr. Dani el diagnosed pneunpconi osis based on x-ray evidence and
chronic obstructive pulnmonary dysfunction. He gave no further
expl anati on whatsoever for checking the “yes box” on the form
responding to the question whether in his opinion the diagnosed
condition related to dust exposure in the mner’s coal mne
enpl oynent . | give no weight to Dr. Villaneuva's opinion (as
stated therein by Dr. Daniel) as it is not reasoned, |acks
obj ective test data support and is concl usory.

Dr. Ronald W Geen, claimant’s treating physician presents a
brief coment in his “short letter” dated January 11, 1995 wherein
he states “...1 feel that it is consistent that he does have
pneunoconi osi s and suffers fromchronic obstructive | ung di sease.”
The doctor provides no supportive test data, x-ray findings or
pul monary function studies. He fails to even nention claimnt’s
snoki ng history nor does he clarify the etiology of the chronic

obstructive |ung disease. | find his opinion and comments are
conclusory, <conpletely not docunented, lacking in adequate
explanation and fail to provide a well|l reasoned opinion. | give no

weight to Dr. Green’s opinion of the etiology of claimnt’s chronic
obstructive |ung disease.

Dr. Dani el exam ned t he clai mant on Septenber 8, 1993. DX 13.
He di agnosed pneunoconiosis based on chest x-ray and chronic
obstructive pul nonary di sease based on abnormal vent studies. He
reported the etiology of his diagnosis:

1. CW - Etiology = inhalation of coal dust
2. COPD - Etiology = snoking cigarettes for 30 years

This court finds Dr. Daniel attributes claimant’s obstructive
defect to his cigarette snmoking. Dr. Daniel based his diagnosis of
pneunoconi osis on positive readings of chest x-ray which were
refuted by highly qualified readers. Accordingly, | find Dr.
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Daniel’s opinion does not support finding Caimant’s COPD was
attributable to coal dust inhalation and cigarette snmoking. H's
opinion fails to support a finding of |egal pneunopconi osis.

Dr. Zal divar exam ned claimant on April 19, 1989. His review
of nedical evidence included reports by Drs. Villaneuva, Daniel
Crisalli, Fino as well as chest x-ray interpretations. Hi s
concl usi on st at ed:

...In ny opinion, M. Calvin Cine has sinple and
conpl i cat ed pneunoconi osis. He does have i schem c heart
di sease according to the new electrocardiographic

findings in spite of absence of synptons. He has
noderate airway obstruction with noderate diffusion
I npai r ment . The obstruction may be due to cigarette

snoki ng and coal worker’s pneunoconi osis. However, the
diffusion inpairnment together with the |ow residual
volume is due to the presence of conplicated
pneunoconi osis. CX 11

The Board affirnmed this Court’s finding the evidence was not
sufficient to establish the existence of sinple pneunpbconiosis or
conplicated pneunobconi osis. This court noted that several
physicians attributed significance to the famly history of
t uber cul osi s. Dr. Zal divar was not informed of such fact as he
reported “Famly Illnesses: There is no famly history of asthma
enphysema or heart disease.” Thus the question arises what inpact
would the famly history of tuberculosis have had upon Dr.
Zaldivar’s interpretation of x-rays he found denonstrated
conplicated pneunbconi osis. Addi tional |y Dr. Zal di var’ s
conclusion, that M. dine’'s noderate airway obstruction was due to
both cigarette snoking and coal workers’ pneunoconi osis, has been
chal  enged and refuted by equally qualified exam ning physicians
and reviewers which | discuss bel ow Accordingly, | give less
weight to Dr. Zaldivar’s opinion. | find his opinion relating to
the etiology of claimant’s obstructive lung inpairnment is
out wei ghed by the well reasoned opinions of equally qualified |ung
speci al i sts.

Dr. Rasnussen exam ned cl ai mant on Septenber 19, 1994 (CX 7).
Chest x-ray (read by Dr. Patel) showed changes “which were quite
consistent wth conplicated coal workers’ pneunoconiosis,” which
arose from his coal mne enploynent. He noted cl aimant had two
obvious risk factors for his disabling respiratory insufficiency,
his coal mne dust exposure and his cigarette snoking. Dr .
Rasnussen stated “...H s coal m ne dust exposure nust be consi dered
at least a major contributing factor.”



Dr. Rasnussen’s review of the nedical evidence dated January
12, 1995 included reports by Drs. Fino, Renn, Stewart and Crisalli.
The CT scan evaluation by Dr. WIlliam Scott and Paul S. Wheel er
from a study of My 13, 1994 was al so included. CX 8. Dr.
Rasnmussen not ed

....the multiple readings of x-rays in this case, none of
whi ch i ndi cate the presence of pneunobconi osis except for
the study of Dr. Patel. The CT scans suggest primarily
a granulomatous disease rather than conplicated
pneunoconi osi s.

In spite of the absence of x-ray changes felt conpatible
Wi th pneunoconi osis by majority of observers, one is not
able to exclude either the presence of coal workers’
pneunoconi osi s nor an effect of coal m ne dust exposure
on this patient’s pulnonary function. CX 8 at 2.

Dr. Rasnussen al so noted the CT scan was not high resol ution
and therefore “cannot be wused to exclude the presence of
pneunoconi osi s. The x-ray itself is known to be incapable of
excl udi ng the presence of significant pneunoconiosis.” As he noted
claimant’ s significant snoking history, Dr. Rasnussen asserts “it
is not possible to separate the effects of cigarette snoking from
that of coal m ne dust exposure. Therefore, | disagree with the
opinions of Drs. Renn, Stewart, Fino and Crisalli.” Dr. Rasnussen
concl uded claimant’s chronic | ung di sease i s t he consequence of his
cigarette snoking and his coal m ne dust exposure. In support of
hi s opi nion and di agnosis Dr. Rasnussen noted that “There is al so
a |large body of evidence confirmng the fact that coal m ne dust
exposure is quite capable of producing disabling chronic
obstructive |ung disease including pul nonary enphysenma.”

This court has carefully reviewed Dr. Rasnussen’s reports and
finds his opinion, on the issue of etiology of <claimnt’s
obstructive inpairment attributable to coal dust exposure, is not
persuasive. Dr. Rasnmussen insists on crediting the reliability of
the positive x-ray readings notw thstandi ng the preponderance of
t he negative readi ngs by experts and conpatibility of changes with
tubercul osis. He underscores his conclusion asserting “it is not
possi ble to separate the effects of cigarette snoking fromthat of
coal mne dust exposure.” Oher pulnmonary specialists disagree
wi th Dr. Rasnmussen’s concept of such an irrebuttabl e presunption of
| egal pneunoconiosis. Dr. Stewart stated it 1is possible to
di stingui sh between inpairnents caused by cigarette snoking and
t hose caused by coal dust exposure with a reasonabl e degree of
medi cal certainty and expl ai ned the basis for that distinction. EE
5. Dr. Fino explained how the nedical evidence in this case
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affirmatively denonstrated obstructive inpairment due to snoking
and was not attributable to claimant’s exposure to coal m ne dust.
EX 9. Al t hough Dr. Rasnmussen had know edge of claimant’s
i nprovenent after bronchodilator he made no attenpt to reconcile
such evidence wth his opinion that claimant’s obstructive
i npai rment nust be attributed to | egal pneunobconiosis which is an
irreversi ble disease unresponsive to nedication. Dr. Rasnussen
rejects the CT scan for not qualifying as “high resolution” and
t heref ore cannot be used to excl ude the presence of pneunobconi osi s.
However, he noted that “the CI scans suggest primarily a
gr anul omat ous di sease rat her than conpli cated pneunoconi osis.” The
court notes the CT scan evidence was not a determ native factor
but, as noted by Dr. Fino, provided nore views and nore detail on
the views to the exam ning and consul tant pul nonol ogi sts. The CT
scan nerits consideration as it clearly constitutes “relevant
evi dence” on the issue of |egal pneunobconiosis in this case.

This court finds Dr. Rasnmussen’s opinion relating to etiol ogy
of claimant’s obstructive lung inpairnent is outweighed by
substantial evidence which supports the opinions of pul nonary
specialists Drs. Crisalli, Mrgan, Fino, Renn, Loudon and Stewart.
| find Dr. Rasnussen’s reasoning in concluding claimnt suffers
froml egal pneunoconiosis is not persuasive. This court’s careful
study of “all relevant evidence” relating to the issue of etiol ogy
in this case discloses presence of nedical evidence which the vast
maj ority of pul nonologists agree reliably supports their nedical
conclusion that cl ai mant does not suf fer from sinple
pneunoconi osis, or conplicated pneunoconiosis nor from “legal
pneunoconi osi s.”

kk*kk *kh*kk *k*k%

Dr. Crisalli reviewed the nedical evidence listed in his
report dated Decenber 22, 1994 EX 5, 8. H's review included
reports by Drs. Fino, Daniel, Renn, x-ray readings and CT scans.
Based on all of the data avail able, he found that there was not
sufficient objective evidence to justify a diagnosis of coal
wor kers’ pneunoconi osis. He stated “I have changed ny opinion in
this regard due to the massive amobunt of x-ray data including CT
scans which indicates that there is no occupati onal pneunbconi 0si s
present.” He found claimant does have a m|d degree of pul nonary
function inpairnment which is secondary to M. dine' s bullous
enphysenma and hyperreacti ve ai rways di sease “whi ch undoubt edl y have
resulted fromhis tobacco snoking over the years.” | give weight
to Dr. Casalli’s opinion as it is well reasoned, consistent with
the nedical evidence he reviewed and also obtained upon his
exam nation of M. Cine.



In his report dated April 28, 1989, Dr. Mrgan reviewed the
report frombDr. Zaldivar dated April 21, 1989. Dr. Mrgan expl ains
why the series of chest x-ray filns do not support finding claimnt
suffered fromsi npl e pneunoconi osi s or conplicated pneunoconi osSi s.
Dr. Morgan agreed that M. dine “has mld to noderate airways
obstruction with a simlar reduction of his diffusing capacity.”
In his opinion, these inpairnents are the consequence of M.
Cine’ s prior habit of cigarette snoking. He “did not believe that
they are a consequence of his prior exposure to coal mne dust.”
Dr. Morrgan further added that while Dr. Zaldivar read the |arge
opacities as category A, “this early stage of conplicated
pneunoconi osis, i.e. category A is not associated with either
ventilatory inpairnment or a reduction of the diffusing capacity”,
as was diagnosed by Dr. Zaldivar. 1In his interpretation of chest
x-rays and the CAT scan Dr. Morgan reported on January 19, 1995 t he
few nodul es that were present in the upper |obes “are nuch nore
likely to be due to either tuberculosis or nore probably
hi st opl asnosis.” He also noted the evidence of enphysena. | give
great weight to Dr. Morgan’s assessnent of Dr. Zaldivar’s opinion
relating to the issue of conplicated pneunoconiosis. Dr. Mirgan’'s
finding no radiographic evidence of sinple or conplicated
pneunoconi osi s was confirnmed by a preponderance of all the clinical
evi dence.

While Dr. Zaldivar relied to a | arge extent upon his positive
interpretation of sinple or conplicated pneunoconiosis, his
conclusion relating to etiology is contained in his anbiguous
statenent “...The obstruction may be due to cigarette snoking and
coal worker’s pneunobconi 0sis”. CX 9 at 3. Wereas Dr. Mrgan
admtted the conplexity of interpreting the radiographic evidence
of chest x-rays in this case, he fully explained how the evidence
supported his opinion that M. Cdine’s mld to noderate airways
obstruction and reduced di ffusing capacity are a consequence of his
prior cigarette snoking habit. | find Dr. Morgan’s opinion is well
reasoned, fully docunented and supported by substantial evidence.
His qualifications as a pul nonol ogist provide reliability to his
opi ni on.

Dr. Fino provided several reports and also explained his
findi ngs, diagnoses and opi nions at his deposition held on February
2, 1995. (EX 9) Dr. Fino describes how the nedical evidence in
this case denonstrates the claimant’s obstructive |ung inpairnment
is caused by cigarette snoking and cannot be the result of coal
dust or coal mne dust exposure. Dr. Fino in effect contradicts
Dr. Rasnussen’s decl aration that “one i s not abl e to exclude either
the presence of coal workers’ pneunbconi osis nor an effect of coal
m ne dust exposure on this patient’s pul nonary function.” Dr. Fino
points to the existing nedical evidence which permts the
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pul monol ogi sts to discern a nedical condition is established which
excludes, with a reasonable degree of nedical certainty, the
exi stence of | egal pneunoconi osis and/or clinical pneunpbconiosis in
this patient. Dr. Fino notes the CT scan gives a |lot nore specific
i nformati on about what is going on within the lung tissue. He
notes the changes evidenced by x-ray are not consistent w th what
has been described in the nmedical literature. Dr. Fino states
clai mant’ s extensi ve bul |l ous enphysenma i s not the type of enphysema
associated with coal mne dust inhalation or coal workers’
pneunoconi osi S. Depo. at 15. Dr. Fino found significant
inportance that Dr. Renn’'s vent study results vyielded marked
inprovenent in claimant’s obstructive lung inpairnment after

bronchodi | at ors. He explains that pneunoconiosis is a fibrotic
condi tion and as such woul d not respond to bronchodilators. Id. at
36-41. | give great weight to Dr. Fino's opinion relating to
etiology of claimant’s obstructive |ung inpairnent. | find his

opinionis well reasoned, well|l docunented and i s based on probative
objective test data. Contrary to claimant’s contention Dr. Fino did
not premse his opinion upon an erroneous concept that coal
wor ker s’ pneunoconi osi s cannot produce an obstructive | ung di sease
i mpai rment. Nor does Dr. Fino restrict his analysis to clinical or
medi cal pneunobconi osi S. | find Dr. Fino's opinion relating to
etiology of claimant’s lung di sease and inpairnent is adequately
supported by his detail ed consideration of the essential elenents
of | egal pneunoconiosis contained in the vol um nous record of this
case.

Dr. Renn examned claimant on My 13, 1994. EX 2. He
adm ni stered pul nonary function studies, blood gas studies and a
di ffusing capacity test. Dr. Renn interpreted the PFS denonstrated
a noderate obstructive ventilatory defect which significantly

i nproves follow ng inhalation of bronchodilators. M. Cines
di ffusing capacity was noderately reduced and renmained so when
corrected for alveolar volune. Based upon his exam nation of

claimant and review of all the nedical evidence available to him
Dr. Renn concluded that M. dine has inactive pulnonary
t ubercul osis and bul | ous enphysena caused by his years of tobacco
snoking. EX 2, 7.

Cl ai mant contends Dr. Renn’s opinions are conclusory and are
based upon assunptions which are contrary to the Act and
regul ati ons. Claimant’s challenge is wthout nerit. At his
deposition on March 10, 1995 (EX 11) Dr. Renn explained how the
medi cal evidence established etiology of the lung inpairnment was
due to both inactive pulnmonary tuberculosis and enphysema wth
br onchospasm He explained that a bronchospastic conponent to
claimant’ s obstructive ai rways di sease “i s not consistent with coal
wor kers’ pneunoconi osis or any coal m ne dust-induced di sease but

-11-



is consistent with sone forns of enphysema and wth other
bronchospastic airway disease. ld. at 20-21. Dr. Renn noted
claimant’s reduction in diffusing capacity nost likely was due to
hi s parenchymal di sease destruction, a conbi nation of the enphysenma
and also the tubercul osis. ld. at 24. Dr. Renn finds it
significant that “you can appreciate the enphysema associated with
di seases caused by tobacco snoking by the chest radiograph;
wher eas, you can’t appreciate the focal enphysema of coal workers’
pneunoconi osis by plain chest radiograph.” ld. at 26-27. The
doctor discussed the purpose of the CT scan was to determ ne nore
specifically the etiology of the masses in the upper zones than it
was for purpose of determ ning whet her or not sinple pneunoconi osi s
was present.” 1d. at 20. Dr. Renn indicated he believed “this
gentl eman does not have coal workers’ pneunobconiosis, or any
chronic dust disease of the lungs arising out of his work in and
about the coal mnes.” 1d. at 29.

| give great weight to Dr. Renn’s opinion relating to the
i ssue of “legal pneunoconiosis.” It is clearly apparent to this
court that Dr. Renn based his opinion relating to the etiol ogy of
claimant’s obstructive pulnonary disease upon all the nedical
evi dence he obtai ned upon his exam nation of the claimnt as well
as upon the nedical reports and evidence he reviewed. | find his
opinion is well reasoned, fully docunented and supported by
objective nedical evidence. Dr. Renn’'s qualifications provide
strong reliability to his opinion and concl usi ons.

Dr. Loudon reviewed all the evidence listed in his report
dated January 22, 1995. (EX 7) He opined claimant had a mld
degree of pulnonary or respiratory inpairnment which he attributed
to chronic obstructive lung disease, chronic bronchitis and
enphysema, based on the radiol ogical and pul nonary function test

reports. He stated “coal workers’ pneunobconiosis cannot be
inplicated inthis mld degree of inpairnent, for the sane reason.”
Id. at 7. In his opinion “the mld disability of the claimant is
not caused either in whole or in part by pneunoconiosis.” 1d. Dr.

Loudon al so st at ed:

My opi nion on the cause of M. Cine s mnor degree
of pul nonary inpairnment would not change if the m ner
wer e found to have coal workers’ pneunobconiosis. | based
this opinion on the nature of the claimnt’s synptons and
signs, and on the pul nonary function test results show ng
a partly reversible obstructive inpairnent, not found in
CW. 1d. at 7.

| give weight to Dr. Loudon’s opinion of causality. He reviewed a
vast anount of the nedical evidence and found the “original data”
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provi ded the basis for his own opinion. In effect Dr. Loudon finds
the nedical evidence excludes the claimant’s coal mne dust
exposure from participation in or contribution to his chronic
obstructive |l ung di sease, chronic bronchitis and enphysenma. | find
Dr. Loudon’s opinion on the issue of the etiology of claimant’s
obstructive lung inpairnent is well reasoned, fully docunented and
is based on objective nedical evi dence. Dr. Loudon’ s
qualifications extend much support to the reliability of his
opi ni on.

Dr. Stewart reviewed the nmedi cal evidence in his reports dated
Cctober 5, 1994 (EX 5) and January 16, 1995 (EX 6). 1In his |atest
report Dr. Stewart stated the nmedical evidence indicates M. Cine
does have a respiratory inpairnment which “is not caused i n whol e or
in part from coal workers’ pneunpbconiosis or coal dust exposure,
but instead is caused by his history of snoking cigarettes.” EX 6
at 5. In discussing M. dine's obstructive lung defect, Dr.
Stewart stated

...lt is ny opinion that it is possible to distinguish
bet ween i npai r nent caused by snoki ng ci garettes and t hose
caused by coal workers’ pneunpconiosis with a reasonabl e

degree of nedical certainty. Patients who are
synptomatic from snoking cigarettes will have a reduced
FEV,/ FVC rati o. This reduction indicates airway

obstruction. Patients who are synptomatic, however, from
interstitial lung disease wll have, on the other hand,
reductions in forced vital capacity or total |ung
capacity testing. In M. dine’'s case, the ratio of
FEV,/ FVC is reduced. As stated, both FVC and TLC are
wWithin normal limts. EX5 at 9.

Dr. Stewart concludes his report stating

I f this mner was i ndeed found to have coal workers’
pneunoconi osis, it would not change ny opi nion regardi ng
his disability or inpairnment causation. As | noted
above, it is ny opinion that it 1is possible to
di stingui sh between inpairnents caused by coal workers
pneunoconi osi s and those caused by snoking cigarettes.
M. dine’s inpairnment was related to snoking.

CONCLUSI ONS

Upon further consideration of all the nedical opinions this
court finds the evidence is not sufficient to establish the
exi stence of “legal pneunoconiosis.” The Board affirmed this
court’s finding claimnt does not suffer fromsinpl e pneunoconi osi s
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nor fromconplicated pneunoconiosis. Caimant in order to prevail
in this claim for benefits, has the burden of proving by a
pr eponder ance of the evidence, that he suffered frompneunoconi osi s
as the disease is defined in the Act. Upon establishing statutory
pneunoconiosis claimant nmust then show the pneunoconi osis
contributed at least in part to his disability.

This court finds the opinions relating to causality of
claimant’s obstructive lung disease by Drs. Villaneuva, Geen
Rasnussen and Zal di var are outwei ghed by the better reasoned and
docunented opinions of Drs. Crisalli, Mrgan, Fino, Renn, Loudon,
Stewart and Daniel, all of whomare Board certified pul nonol ogi sts.
While Dr. Zaldivar also is a Board certified pul nonol ogi st and Dr.
Rasnussen specializes in pulnonary abnormalities, | found their
opi nions and nedical reports |ess persuasive as discussed supra
(and as considered in this court’s prior decision pages 22 to 26).

| give greatest weight to the opinions of Drs. Renn, Fino, and
Stewart who are supported by the opinions of Drs. Crisalli, Loudon
and Morgan.

Claimant has failed to establish by preponderance of the
evi dence that he suffers fromstatutory pneunpbconiosis. Failureto

establish this essential el ement of entitlenent precludes the award
of benefits. Accordingly his claimfor benefits is disallowed.

DECI SI ON AND ORDER

It is ORDERED that the claim of CALVIN E. CLINE, SR, for
benefits under the Act, is DEN ED

i,

CLEMENT J. KI CHUK
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Adm ni strative Law Judge

CIK: dr

NOTI CE OF APPEAL RI GHTS

Pursuant to 20 CFR 8725.481, any party dissatisfied with this
Order may appeal it to the Benefits Review Board within 30 days
fromthe date of this Order by filing a Notice of Appeal with the
Benefits Revi ew Board, P. O Box 37601, Washi ngton, D.C. 20013-7601.
A copy of a Notice of Appeal nust also be served on Donald S.
Shire, Esquire, Associate Solicitor for Black Lung Benefits. H's
address is Francis Perkins Building, RoomN 2117, 200 Constitution
Avenue, N.W, Washington, D.C. 20210.



